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DECI SI ON AND ORDER

WLLIAME. SMTH, United States District Judge.

This matter is before the Court on Mchael F. Cunha’s
(“Cunha”), Deborah Lapatin’s (“Lapatin”), and Sunset Realty’s
(“Sunset”) (collectively, “Appellants”) appeal® froman Opi ni on and
Order of the U S. Bankruptcy Court for the District of Rhode
| sl and, which held the Rhode Island Tax Sales Statute (the *Tax
Sale Statute”), R1. Gen. Laws 88 44-9-1 et sedq., unconstitutional
insofar as it fails to provide property owners notice of their
right of redenption under Rhode Island [|aw. For the reasons
di scussed bel ow, the Opinion and Order of the Bankruptcy Court is
AFFI RVED. This Court wites separately to provide additional
anal ysis regarding several inportant questions raised in this

appeal .

' By Oder of this Court dated April 14, 2003, the three
appeal s that conprise this case, 02-420S, 02-421S, 02-422S, were
consol i dat ed under 02-420S.



Appell ate Jurisdiction and Standard of Revi ew

District courts have jurisdiction to hear appeals from
j udgnents, orders, and decrees of the bankruptcy court. See 28
US C 8 158. Appeals froma bankruptcy court “are ‘taken in the
same manner as appeals in civil proceedings generally are taken to
the courts of appeal fromthe district courts.”” In re Ryan, 282
B.R 742, 747 (D.R 1. 2002) (quoting 28 U S.C. § 158(c)(2)). The

standard of reviewis a bifurcated one. In re Ednonston, 107 F. 3d

74, 75 (1%t CGr. 1997). \While the bankruptcy court’s findings of
fact are reviewed for clear error, see Fed. R Bankr. P. 8013, its

conclusions of law are reviewed de novo. See id.

1. Background?

I n August 1998, pursuant to R I. Gen. Laws § 44-9-1 et seq.,
t he Providence Tax Col | ector sold Anthony Pontes’ (“Pontes” or the
“Debtor”) residence at tax sale to recover delinquent taxes due on
his property. Prior to the sale, the Collector sent by certified
mail a Tax Sale Notice (the “Notice”), advising Pontes of the tine
and place of the sale and that the sale could be prevented by
paynment of the overdue taxes. The Notice did not advise Pontes of

the statutory right to redeemhis property, R1. Gen. Laws § 44-9-

2 This factual recitationis taken largely fromthe Opini on of
t he Bankruptcy Court, see 280 B.R 20 (Bankr. D.R I. 2002).
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21,2 or of the existence of the procedures available to exercise
the right of redenption.

The overdue taxes were not paid, the sale was hel d, and Sunset
bought the property for $2,884.81 (the taxes owed plus accrued
charges and penalties). Sunset received a “Collector’s Deed” that
is subject only to the Debtor’s statutory right of redenption and
exists for at | east one year follow ng the tax sale, and thereafter
until the tax sale purchaser files a petition for foreclosure of

redemption. See R 1. Cen. Laws 88 44-9-21 and 44-9-25 (2000).*

® RI1. Gen. Laws 8 44-9-21 states:

Any person may redeem by paying or tendering to a
purchaser, other than the town, his or her |egal
representatives, or assigns, or to the person to whom an
assignment of a tax title has been nmade by the town, at
any time prior to the filing of the petition for
foreclosure, in the case of a purchaser the original sum
and any intervening taxes which have been paid to the
muni ci pality plus interest thereon at the rate of one
[ percent] (1% per nmonth and costs paid by himor her,
plus a penalty as provided in 8 44-9-19, or in the case
of an assignee of a tax title from a town, the anount
stated in the instrunent of assignnment, plus the
above-nentioned penalty. He or she nmay al so redeemthe
land by paying or tendering to the treasurer the sum
whi ch he or she woul d be required to pay to the purchaser
or to the assignee of atax title, in which case the town
treasurer shall be constituted the agent of the purchaser
or assignee. The right of redenption may be exercised
only by those entitled to notice of the sale pursuant to
88 44-9-10 and 44-9-11

“* R1. Gen. Laws 8§ 44-9-25 states, in pertinent part:

After one year froma sale of land for taxes, except as
provided in 88 44-9-19 - 44-9-22, whoever then holds the
title acquired may bring a petition in the superior court
for the foreclosure of all rights of redenption
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After the tax sale, Sunset recorded the deed in the Providence | and
evi dence records. Pontes received no notice, actual or otherw se,
that the sale took place, nor did he receive any post-sale notice
of the right of redenption, the length of tine that he had to
redeem or the anobunt of noney required to redeem In fact, Pontes
recei ved no notice of any kind until one year after the tax sale,
i n Septenber 1999, when he received a copy of an anmended “Petition
To Forecl ose Tax Lien,” filed in the Rhode |Island Superior Court by
Sunset. The petition, which initiated the procedure to foreclose
the right of redenption, advised Pontes of the existence of the
action and the deadline for filing an answer. The petition stated
in part:

Wher eas, an anmended petition has been presented to said

Court by SUNSET REALTY . . . to foreclose all rights of

redenption from the tax lien proceedings described in

said petition in and concerning a certain parcel of |and

S If you desire to nake any objection to said

petition you or your attorney nust file a witten

appear ance and answer, under oath, setting forth clearly

and specifically your objections or defense . :
See Joint Statenment of Stipulated Facts, Docket No. 99-13945,
Ex. C, 11 1, 4-5. Less than two nonths after receiving a copy of
the “Petition To Foreclose Tax Lien,” Pontes sought protection
under Chapter 13 of the Bankruptcy Code, and shortly thereafter

brought an adversary proceedi ng chall enging the constitutionality

of the Tax Sale Statute. |In that proceeding, Pontes alleged that

t her eunder.



the Tax Sale Statute violated due process because it failed to
provi de hi m neani ngful notice of the right of redenption and the
procedures available to redeemhis property under the statute.

The City of Providence (the “City”) and the State of Rhode
Island (the “State”) objected to the jurisdiction of this Court,
first on the ground that principles of comty and the Tax
I njunction Act (“TIA"), 28 U S. C 8§ 1341, bar this type of case
frombei ng brought in any federal court. The Gty also objected to
the nerits of Pontes’ argunent by arguing that taxpayers are
charged with knowl edge of their rights under the | aw, and that the
Tax Sale Statute as witten provides due process.

The St ate, appearing specially, argued i n the Bankruptcy Court
that it is an indispensable party to the suit and di sm ssal of the
adversary proceedi ng was required based on its sovereign imunity.

Based on the stipulated record submtted to the Bankruptcy
Court, and the argunents of counsel on cross-notions for summary
judgnent, the Bankruptcy Court found as follows: (1) that
notw t hstanding the TIA the Bankruptcy Court had jurisdiction to
hear this matter; (2) that the State was not an indispensable
party; and (3) that sovereign imunity does not apply in this
proceeding.® As to the constitutional question, the Bankruptcy

Court concluded that the Tax Sale Statute fails to provide

> The State has not raised its indispensable party and
sovereign imunity argunments on appeal, and therefore these issues
require no further analysis by this Court.
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meani ngful notice of the right to redeemproperty after a tax sal e,
and that this omssion violates the Due Process C ause of the
Fourteent h Anendnent.

[1l. The Question of Jurisdiction

The City's argunent that the TIA bars the Court from
exercising jurisdictionrequires this Court to exam ne both the TIA
(and its historical origins and scope) and the so-called
“bankruptcy exception” to the TIA As the discussion below
illustrates, this is not a well-lit path. No case in the First
Crcuit and few courts anywhere have confronted the question
present ed here.

A The TIA

The journey starts with the TIAitself, which states sinply:
“The district courts shall not enjoin, suspend or restrain the
assessnent, levy or collection of any tax under State |aw where a
pl ai n, speedy and efficient renedy nay be had in the courts of such
State.” 28 U.S.C. 8§ 1341. Wen the Constitution’s framers “split

the atom of sovereignty,” US. TermLimts, Inc. v. Thornton, 514

UsS 779, 838 (1995) (Kennedy, J., concurring), they recognized
that the states’ taxing power is an essential elenent of state
soverei gnty, which could not be abridged by the federal governnent.

[ T] he i ndi vi dual States shoul d possess an i ndependent and
uncontrol | able authority to raise their own revenues for

the supply of their own wants. . . . [T]hey would under
the plan of the Convention retain that authority in the
nost absol ute and unqualified sense; and . . . an attenpt

on the part of the national Governnent to abridge themin
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t he exercise of it would be a viol ent assunpti on of power
unwarranted by any article or clause of its Constitution.

The Federalist No. 32, at 199 (Al exander Ham | ton)(Jacob E. Cooke,

1961). Very early in the Nation's history, in MCulloch v.

Maryl and, 17 U. S. 316, 425 (1819), the Supreme Court recognized
that interference with state taxing power could jeopardize the
delicate bal ance of state-federal relations. Fifty years |later,
the Court reiterated the point:

It is upon taxation that the several States chiefly rely
to obtain the nmeans to carry on their respective
governments, and it is of the utnost inportance to all of
them that the nodes adopted to enforce the taxes |evied
should be interfered with as little as possible. Any
delay in the proceedings of the officers, upon whomthe
duty i s devol ved of collecting the taxes may derange the
operation of governnent, and thereby cause serious
detrinent to the public.

Dows v. City of Chicago, 78 U.S. 108, 110 (1870).

The TIA was enacted to ensure the continuity of these
fundamental principles after the Suprenme Court’s | andmark deci si on

in Ex parte Young, 209 U S. 123 (1908), which held that federa

courts may enjoin state officers fromenforcing an unconstitutional
law. In passing the TIA Congress “recognized that the autonony
and fiscal stability of the States survive best when state tax
systens are not subject to scrutiny in federal courts.” Fair

Assessnment in Real Estate Ass’'n. v. MNary, 454 U.S. 100, 102-03

(1981); Arkansas v. Farm Credit Servs. of Central Arkansas, 520

U S 821, 826-27 (1997) (“Enactnment of the [TIA] reflects a

congressional concern to confine federal-court intervention in



state governnent, a concern proninent after . . . Ex parte Young.

."); Nat’|l Private Truck Council, Inc. v. Ckla. Tax Commin.,

515 U. S. 582, 590-91 (1995) (“the [TIA] nay be best understood as
but a partial codification of the federal reluctance to interfere

wth state taxation”); California v. Gace Brethren Church, 457

U. S 393, 409 n.22 (1982) (“Congress worried not so much about the
formof relief available in the federal courts, as about divesting
the federal courts of jurisdiction to interfere with state tax
adm nistration”). Mreover, the Suprenme Court has enphasi zed t hat
the TTAis to be interpreted broadly and that federal courts are to
“guard against interpretations of the [TIAl which m ght defeat its

purpose and text.” Farm Credit Servs., 520 U S. at 827.

The tax schenme at issue in this case involves the collection
of municipal property taxes.® As such, it falls squarely within
the scope of the TIA's prohibition on federal interference. A suit
to enjoin the tax collection schene is as nuch aninterference with
the tax scheme as a suit to enjoin the tax itself. See In re

Gllis, 836 F.2d 1001, 1008 (6'" Cir. 1988) (“the interference by

® There is no dispute that nunicipal property taxes are
covered by the TIA. See, e.qg., Platteville Area Apartnent Assoc.
v. Cty of Platteville, 179 F.3d 574, 582 (7' Cir. 1999) (holding
that the TIA applies to local as well as state taxes); Hone
Bui | ders Assoc. of Mss., Inc. v. City of Mudison, 143 F.3d 1006,
1010 n.6 (5'" Cir. 1998) (sane); Folio v. Gty of darksburg, W
VA., 134 F.3d 1211, 1214 (4'" Cr. 1998) (sane). Wile the tax in
issue is a municipal tax, the Tax Sale Statute is a state |aw
applicable to all cities and towns in Rhode Island.




the federal courts into the state tax systemis the sane in degree
and kind as a suit seeking to enjoin a state tax; and the expense
to the state in defending the action is identical”). Thus, it is
beyond quarrel that the TI A precludes federal court jurisdictionin
this case unless sone other basis for jurisdiction exists that
super cedes the TIA

B. The “Bankruptcy Exception” to the TIA

The City argues that the TIA and the | ong-standi ng princi pl es
of comty and federalism that undergird it, precluded the
Bankruptcy Court from exercising jurisdiction over Pontes
challenge to the Tax Sale Statute. In rejecting this argunent, the
Bankruptcy Court relied on the so-called “bankruptcy exception” to
the TIA found at 11 U S.C. § 505. Section 505 states that a
bankruptcy court “may determ ne the anount or legality of any tax,
any fine or penalty relating to a tax, or any addition to [a] tax,”
unless “such anobunt or legality was contested before and
adj udi cated by a judicial or admnistrative tribunal of conpetent
jurisdiction.” 11 U S C 8§ 505(a)(1)(2) and (a)(2)(A). The
Bankruptcy Court cited several cases for its conclusion that § 505
carves out a “well recogni zed exception” to the TI A and principles
of comty for cases being adjudicated in a bankruptcy court. See

In re Stoecker, 179 F.3d 546 (7" Cr. 1999); Gty Vending of

Muskogee v. Cklahoma Tax Commin, 898 F.2d 122 (10" Cir. 1990);

Adans v. Indiana, 795 F.2d 27 (7" Gr. 1986). In its brief




di scussion of these cases, the Bankruptcy Court found that
“[c]lourts considering the interplay between the T.1.A and Section
505 have held that Congress intended the nore specific Bankruptcy
Code provision to override and supercede the ol der general |anguage
of the T.1.A” 280 B.R at 27.7

The Tenth Circuit’s discussion in the Miuskogee case of the
policies underlying 8 505, which was relied upon by the Bankruptcy
Court, is by far the nost hel pful of the cases cited. Muskogee
i nvol ved two assessnents against distribution of cigarettes to an
I ndian tribe that the distributor contended were unconstitutional.
The district court held that it |acked jurisdiction to hear the
case because of the TIA. The G rcuit Court upheld that concl usion,
but seenmed to rely on other grounds. 898 F.2d at 124-26. The
court stated that 8 505 permts a bankruptcy court to consider
guestions of “state tax assessnents” where the taxpayer has failed
to pursue state renedies. The court pointed to two policies
underlying this exceptionto the TIA. First, the need for *pronpt
resolution of a debtor’s tax liability, where that liability has
not yet been determined prior to the bankruptcy proceeding, in the
sane forum addressing the debtor’s overall financial condition”;

and second, the need to protect “‘creditors fromthe dissipation of

" Both Stoecker and Adans involved conplicated factual
scenari os and di scussions of both the TIA and 8 505. However ,
nei ther case involved a direct conflict between the TIA and § 505
such as is present in this case.
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the estate’s assets which could result if the creditors were bound
by a tax judgnent which the debtor, due to his ailing financial
condition, did not contest.”” 1d. at 124-125 (internal citation
omtted). Thus, while the court did hold that 8§ 505 nmay provi de an
exception to the jurisdictional bar of the TIA it declined to
apply the exception because there had been a final determnation in
the state tax tribunal

As Muskogee i ndi cates, while the jurisdictional bar of the TIA
i's indeed broad, 8 505 appears to allow a federal court to exercise
jurisdictionif the anount or legality of any tax, fine, or penalty
relating to the tax needs to be determned in order to finalize the
estate and nove the bankruptcy case to closure. This does not nean
that 8 505 should permt a debtor/taxpayer sinply to forego the
state process and use the bankruptcy court’s adversary proceeding
vehicle to “federalize” a question that otherwi se would be
exclusively an issue of state law. A taxpayer cannot challenge a
state tax for the first tinme in federal court when a state provides

a process to challenge the tax, see, e.g., Patel v. Cty of San

Bernardi no, 310 F.3d 1138, 1141 (9'" Gir. 2002); Bernard v. Village

of Spring Valley, NY., 30 F.3d 294, 297 (2d G r. 1994) (holding

that action in federal court was barred when plaintiff had
procedurally adequate renedies that could be sought in state

court); Daytona Beach Racing and Recreational Facilities Dist. v.

County of Volusia, 579 F.2d 367, 369 (5'" Gir. 1978) (holding that
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plaintiff could not “fail to take advantage of the state renedy and
then litigate in federal court”), or where there is a final
adjudication at the state level (and a party seeks only a second
bite at the apple). Further, even when a challenge is based on
federal law, or where an action is purely injunctive (or
declaratory) in nature but does not inpact the estate and the
efficient resolution of the case, the federal court will decline to
entertain the question. However, where the chall enge does have a
direct inpact on the amount of noney in the estate, would
contribute to the efficient resolution of the bankruptcy petition,
and rai ses a federal constitutional question, as this one does, it
falls well wthin the scope of the federal court’s jurisdiction
under 8 505's carve-out to the TIA

Pont es has neither chall enged the anount of the assessnent on
his property nor the legality of the tax through the state court
process. The City initiated the collection process by slating the
property for tax sale. Pontes made no challenge — he sinply did
not pay. Only after the tax title was purchased by Sunset at a tax
sale, and forecl osure proceedings were initiated, did Pontes file
his Chapter 13 petition and bring this adversary proceedi ng. Thus,
it is uncontested that Pontes has never chall enged the assessnent
or its legality at the adm nistrative level or in state court.

The chall enge by Pontes does, however, have a potentially

significant financial inpact on the estate. If the Tax Sale
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Statute is held unconstitutional and the tax sale is void, then any
costs, penalties, interest, and attorneys fees associated with the
redenption are elim nated. In this respect, 8§ 505 clearly
conferred jurisdiction upon the Bankruptcy Court to consider the
Debtor’s constitutional challenge. If it were otherwse, a
bankruptcy court would not be able to determ ne accurately the
obligations of a debtor that are essential to the approval of the
Chapter 13 plan, or protect an estate from inappropriate
encroachnents if +the redenption process is constitutionally
deficient.

Havi ng concl uded that the Bankruptcy Court properly asserted
jurisdiction under 8 505, this Court will turn to the due process
claimraised by the Debtor.

V. Due Process

There is no dispute that Pontes was entitled to redeem his
property in accordance with the tax sale procedure set forth in
R 1. Gen. Laws 8 44-9-1 et seq. On appeal, the question is sinply
whet her the Tax Sale Statute provided Pontes with appropriate
notice and a sufficient opportunity to assert his right of
redenpti on.

A. The R ght of Redenpti on and Due Process Protection

The Due Process Cause of the Fourteenth Anmendnment only

protects significant property interests. See Mathews v. Eldridge,

424 U.S. 319, 332-33 (1976). To determine if redenption is a
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property interest for purposes of the Fourteenth Amendnent’s Due
Process O ause, courts should | ook to “an i ndependent source such
as state law -- rules or wunderstandings that secure certain
benefits and t hat support clains of entitlenent to those benefits.”

Board of Regents of State Colleges v. Roth, 408 U S. 564, 577

(1972). The Bankruptcy Court determ ned the right to redenptionto
be a property interest in Rhode Island because of the way it is
treated by the Tax Sale Statute. See RI. Gen. Laws 8§ 44-9-12
(stating that a Collector’s deed shall convey the land to the
pur chaser, subject to the right of redenption). This Court agrees
wi th the Bankruptcy Court. Accordingly, this Court nust determ ne
whet her this right of redenption is “significant” for purposes of
a due process anal ysis.

“A ‘person’s interest in a benefit is a ‘property’ interest
for due process purposes if there are . . . rules . . . that
support his claimof entitlenent to the benefit and that he may

i nvoke at a hearing.’” Federal Deposit Ins. Corp. v. Mrrison, 747

F.2d 610, 614 (11" Cir. 1984)(quoting Perry v. Sindernmann, 408 U.S.

593, 601 (1972)). The right of redenption at issue in this caseis
part of a statutory schene that is intended to protect property
owners from the inequities that often exist in tax sales. To
protect that right, the Rhode Island General Assenbly provided
property owners with a statutory right to retake their property

followng a tax sale once the outstanding taxes are paid. The
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Rhode | sl and Suprenme Court has stressed the i nportance of the right

of redenption. See Albertson v. Leca, 447 A 2d 383, 388 (R I

1982) (holding that “the right of redenption is a val uabl e property
right . . . and the potential loss to the owner is grave”).
Moreover, as the Bankruptcy Court held, the right of redenption
inplicates one of “life’'s basic necessities — the place where
[one] lives.” 280 B.R at 33. Accordingly, this Court agrees with
t he Bankruptcy Court and holds that the right of redenption is a
significant property interest protected by the Due Process O ause.?

B. The R ght of Redenption: Wat Process is Due?

Procedural due process is a flexible concept that “calls for
such procedural protections as the particular situation demands.”

Morrissey v. Brewer, 408 U S. 471, 481 (1972); see Zinernon V.

Burch, 494 U.S. 113, 127 (1990).

In order to determ ne whether the Tax Sale Statute satisfies
due process, the Bankruptcy Court correctly applied the bal anci ng
test first set forth in Mithews, 424 U S at 334. Under the
Mat hews bal ancing test, a court is required to weigh three factors
when determning what procedural safeguards the Constitution

requires in a particular case: (1) the private interest that wll

8 The right of redenption is a property interest distinct and
separate from an owner’s right of ownership in the underlying
property itself. In this case, the right at issue is triggered
once the governnment initiates the tax sale process, and continues
to exist through the expiration of the redenption of period. See
R 1. Gen. Laws § 44-9-29.
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be affected by the official action; (2) the risk of an erroneous
deprivation of such interest through the procedures used, and the
probable value, if any, of additional or substitute procedura
safeguards; and (3) the Governnent’s interest, including the
function involved and the fiscal and adm ni strative burdens that
the additional or substitute procedural requirement would entail.
Id. After considering these factors, the Bankruptcy Court held
that the Tax Sale Statute fails to satisfy due process. See Inre
Pontes, 280 B.R at 34. This Court will conduct a de novo review
of these factors.
1. The Private Interest That WII| Be Affected

This factor easily and heavily weighs in Pontes’ favor. As
this Court noted, supra, Rhode Island |aw regards the right of
redenption as a significant property interest that nerits due
process protection under the Fourteenth Amendnent. Moreover, the
right of redenption is the type of property interest that deserves
special attention because, at its core, the right of redenption
inplicates an individual’'s ability to retain his or her hone.
Accordingly, this Court finds that the Bankruptcy Court correctly
applied and resolved this factor in the Debtor’s favor.

2. Ri sk of Erroneous Deprivation of Property

In order to dimnish the risk of an erroneous deprivation of

property, the Suprene Court has held that the Constitution requires

notice and a hearing before a state can deprive a person of his or
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her property. See, e.g., Zinernon, 494 U. S. at 127; Goss v. Lopez,

419 U. S. 565, 579 (1975)(at a m ninum due process requires “sone
kind of notice and . . . sone kind of hearing”) (enphasis in
original). Mreover, not only does the Due Process Cl ause nmandate
notice, but it also dictates the quality of that notice. 1In this
case, the constitutionality of the Tax Sale Statute hinges on this
principl e.

Notice must be “reasonably <calculated, under all the
circunstances, to apprise interested parties of the pendency of the
action and afford theman opportunity to present their objections.”

Mul |l ane v. Central Hanover Bank & Trust Co., 339 U S. 306, 314

(1950). While Mullane is the sem nal case regarding the adequacy
of notice for purposes of the Due Process Cl ause, its application

inthe property tax sale context in Mennonite Board of M ssions v.

Adans, 462 U.S. 791 (1983), is particularly relevant to this case.

I n Mennonite, a nortgagee’s recorded |ien on real property had
been extingui shed under Indiana |law by virtue of a tax sale and
expiration of the redenption period. The nortgagee sued the
current owner, arguing that its due process rights had been
vi ol ated because (1) it had not received constitutionally adequate
notice of the pending tax sale, and (2) it had not received notice
of the opportunity to redeemthe property followi ng the tax sale.
462 U. S. at 795. The Indiana courts upheld the statutory notice

schene. The United States Suprene Court reversed, hol ding that due
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process required actual notice of the tax sale to the known
nort gagee, but expressly stated that it was not deciding the issue
of whether the nortgagee was also entitled to actual notice of its
right to redeemthe property. 1d. at 800 n.6. The Mennonite Court
relied on the notice principles set forth in Millane to reach this
deci si on. Id. at 795, Finding that the nortgage was a
“substantial property” interest and noting that |Indiana tax sales
“significantly affected” nortgages, the Court held that the bank
enjoyed a due process right to receive actual notice of the tax
sale. 1d. at 798.

The constitutional question that this Court nust therefore
addr ess, which was not reached in Mennonite, i s whether due process
requires the Gty of Providence to provide interested parties
actual notice of the right to redeemtheir property in the event it
is sold at a tax sale. The Appellants contend that it does not.

Appel l ants contend that it is not accurate to state that the
property owner never receives notice of his or her right of
redenpti on under the current version of the Tax Sale Statute. They
are correct: R 1. Gen. Laws 8 44-9-25 requires the hol der of a tax
title to file a Notice of Intention to Foreclose the Ri ght of
Redenption in state superior court anytinme after one year fromthe
time of the tax sale in order to obtain fee sinple title to the
property. The property owner is served with a copy of this notice.

Upon receipt of this notice, the property owner may successfully
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contest the foreclosure of the right of redenption by filing an
answer to the notice and agreeing to pay the entire delinquent tax
bill, plus interest and statutory penalties for the failure to pay
the taxes on tine. There are also attorneys’ fees and costs
associated wth the foreclosure proceeding. The issue in this
case, however, is not whether the property owner ever receives
notice of his or her right of redenption. Instead, the issue is
whet her the Due Process Clause is violated by the fact that the Tax
Sale Statute permts the Gty to wait until the last possible
moment to informthe property owner (through the Tax Title hol der)
of the right of redenption.

VWhile neither the First Grcuit nor any of its district courts
has addressed this question, the Rhode Island Suprene Court
recently confronted a constitutional challenge to the notice
provision of the Rhode Island Tax Sale Statute that nerits

attenti on. See Kildeer Realty v. Brewster Realty Corp., 826 A 2d

961 (R 1. 2003). 1In Kildeer, the record owner of property granted
a nortgage on the property to the Brewsters, who recorded their
interest in the property by filing a nortgage deed in Providence’'s
| and evi dence records. The property was subsequently conveyed
several times until it ended up in the hands of 514 Broadway, Inc.
During these conveyances, the property renained subject to the
Brewsters’ nortgage. Utimately, because of a default on the

underlying | oan, the nortgage was foreclosed on May 21, 1999, and
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the property was sold at a tax sale to Brewster Realty. On May 28,
1999, the foreclosure deed was properly recorded in the |and
evi dence records. Prior to the nortgage foreclosure, the
Provi dence tax assessor assessed taxes on the property for the 1998
tax year. The tax had been assessed on Craig Raposa, the record
owner when the taxes were assessed on Decenber 31, 1997. The tax
was never paid, and a tax sale was schedul ed for August 19, 1999.
As part of the tax sale, the collector’s office conducted a title
search through June 24, 1999, and notified all nortgage hol ders of
record of the inpending tax sale. However, for unknown reasons,
the title search did not uncover the Brewsters nortgage on the
property despite its proper filing in the |land evidence records.
Consequently, the Brewsters never received notice of the inpending
tax sale. On August 19, 1999, the property was sold to Kil deer
Realty at a tax sale, and Kildeer Realty properly recorded its
interest in the property. Mre than one year after the tax sale,
Kildeer Realty filed a petition to foreclose the right of
redenption pursuant to R 1. Gen. Laws 8 44-9-25, and provided
notice to all interested parties. This time, however, Brewster
Real ty received notice of the pending action. Despite receiving
notice, Brewster Realty did not contest the foreclosure, and a
final decree was entered foreclosing Brewster Realty’s right of

redenpti on.
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Brewster Realty challenged the judgnent, arguing that its
failure to receive notice of the tax sale violated the Due Process
Cl ause of the Fourteenth Anmendnent. The Superior Court rejected
this argunent because Brewster Realty never responded to the
petition to foreclose the right of redenption. On appeal, Brewster
Real ty reasserted its due process argunment. The Suprene Court hel d
that Brewster Realty was entitled to notice of the tax sale, but
that it had waived its argument when it failed to answer the
forfeiture petition. “Any previous defects in the notice procedure
of the tax sale were negated by Brewster Realty’s subsequent
failure to answer or appear upon notice of the petition to
foreclose its right of redenption.” 826 A 2d at 966.°

| f a property owner can waive the right to receive notice of
an upcomng tax sale by failing to respond to the forecl osure of
the right of redenption, then arguably the owner could al so waive
the right to receive notice of the right of redenption (which woul d
be contained in the initial tax sale notice under the theory
proposed by Pontes and the Bankruptcy Court). However, in this
case, Pontes did contest the validity of the tax sale by initiating
t he adversary proceeding after filing for bankruptcy. Accordingly,
because there is no waiver in this case, this Court finds that

Ki | deer has no effect on the narrow constitutional issue presented

® Kildeer was decided by a three-judge panel of the Rhode
| sl and Suprenme Court in June 2003, and therefore could not have
been addressed by the Bankruptcy Court or by the parties on appeal .
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here. O course, even if one were to perceive a conflict between
Ki | deer and the hol ding of the Bankruptcy Court, this Court is in
no way bound by Kildeer with regard to federal constitutiona
I Ssues.

In finding the Tax Sale Statute wunconstitutional, the

Bankruptcy Court primarily relied on Dionne v. Boul ey, 583 F. Supp.

307 (D.RI. 1984), aff’'d as nodified, 757 F.2d 1344 (1t Cir. 1985).
In Dionne, a soci al security beneficiary challenged the
constitutionality of Rhode Island s post-judgnent garnishnment
statute on the ground that the statute failed to advise her that
her social security funds are exenpt fromattachnment. The district
court agreed and hel d the statute unconstitutional. On appeal, the
First GCrcuit wupheld the decision of the district court and
endorsed the lower court’s use of the Mathews balancing test to
determ ne the statute’s risk of erroneous deprivation of property.
757 F.2d at 1352-53.

The Bankruptcy Court anal ogized the Tax Sale Statute to the
post -j udgnment garni shnment statute in Dionne and reasoned that the
two are “as close as it gets, since notice in either case gives
owners the opportunity to renove attachnments fromtheir property.”
280 B.R at 33. This Court agrees with the Bankruptcy Court’s

reliance on Dionne.! Like the social security benefits at issue

10 The Appel | ants contend that the Bankruptcy Court shoul d have
| ooked to decisions in the tax sale context from other
jurisdictions when conducting its due process analysis. See
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in Dionne, this case also inplicates one of “life's basic
necessities — the place where [one] lives.” See id.

The Appellants argue that Pontes did receive notice of the
right of redenption when Sunset Realty filed the petition to
foreclose the right of redenption under R 1. Gen. Laws § 44-9-29.
It is true that a taxpayer receives notice of the right of
redenption under 8 44-9-29, but by the tinme the taxpayer receives
this notice the right of redenption has becone burdened wth
interest, penalties, attorneys’ fees, and court costs associ ated
with contesting the foreclosure petition. Due to the often
substantial econom c burden these expenses place on the taxpayer,
the Court finds that waiting to provide notice of the right of
redenption until the end of the tax sale process effectively
deprives the taxpayer of the right itself. The taxpayer shoul d be

notified of the right of redenption before it is so burdened by the

Weigner v. Gty of New York, 852 F.2d 646 (2d G r. 1988); Farbotko
v. Cinton County, New York, 168 F. Supp. 2d 31 (N.D.N Y. 2001).
However, Weigner and Farbotko do not support the Appellants’
ar gunent . Wiile Wigner did involve a challenge to a tax
forecl osure notice, the challenge in that case revol ved around t he
taxpayer’s failure to receive the notice, not the content of the
notice. Furthernore, the tax sale notice in Wigner apprised the
t axpayer of the right to redeemthe property and the |l ength of tine
avai lable to exercise the right. 852 F.2d at 648. Farbotko al so
i nvol ved a challenge to a tax sal e schene. However, the principal
chal | enges rai sed in Farbotko did not involve actual notice of the

ri ght of redenption. In fact, the statutory schene at issue in
Far bot ko provi ded notice of the right of redenption in the tax sale
notice and by publication. These decisions therefore have no

bearing on the matter before the Court.
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i ncreased expenses associated wth 8 44-9-29 and constrai ned by
time so as to make the “right of redenption” a mere shibbol eth.

One is left to wonder why the Gty would choose not to notify
del i nquent taxpayers of their statutory right to nake good on their
del i nquent tax debt and their right to do so wthin one year.
Taxpayers are not even notified that their property has been sold
at tax sale, let alone of their right to redeem The position of
the Gty is even nore nystifying at a tinme when its resident
popul ation (many of whom are property owners) is increasingly
conprised of the elderly and poor, many of whom are |ow incone
earners fromdiverse cultures, who may not speak English, and who
are unfamliar with the workings of |ocal governnment. This Court
finds that the Bankruptcy Court was correct in holding that the Tax
Sal e Statute creates an unreasonabl e risk of erroneous deprivation
of Pontes’ right of redenption.

3. The Governnent’s Interest

The Mathews balancing test also requires this Court to
consider the burden that providing notice of the right of
redenption would place on the City. Specifically, this Court nust
consider “the Governnent’s interest, including the function
involved and the fiscal and admnistrative burdens that the
additional or substitute procedural requirenent would entail.”

Mat hews, 424 U.S. at 335.
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The Bankruptcy Court held that this factor easily weighed in
favor of the Debtor. This Court agrees. Wiile there is no
question that the Gty has a substantial interest in ensuring the
tinely collection of its property taxes,' in this case, however
the greater interest clearly weighs in favor of the taxpayer.
Providing earlier notice of the right of redenption wll have
little effect on the City's ability to collect its property taxes.
Regardl ess of whether the taxpayer decides to redeem his or her
property, the City still collects its revenue - froma tax sale
purchaser if there is no redenption, or froma property owner in
the event of a redenption. Moreover, the Gty can easily nodify
the current Tax Sale Statute to provide for notice of the right of
redenption. The Tax Sale Statute already provides for notice of
t he inmpending tax sale, and advisory |anguage regarding the right
of redenption could, wthout any difficulty, be included in that
notice. As the Bankruptcy Court explai ned, “[n]ot even additional

postage would be required.” 280 B.R at 34.1%2

1 I ndeed, property taxes are the primary source of revenues
controlled by | ocal governnents. Accordingly, the Gty s interest
in collecting delinquent property taxes is a significant one. See
generally Frank S. Alexander, Tax Liens, Tax Sales, and Due
Process, 75 Ind. L.J. 747, 748 (2000) (providing a detailed
di scussion of property tax collection schenes and due process).

2 The ease with which the City coul d have provi ded Pontes with
notice of the right of redenption is evidenced by the Genera
Assenbly’s anendnent to RI. Gen. Laws 8§ 44-9-9, entitled “Notice
and Advertisenent of Sale,” which added the follow ng | anguage:
“Any notice of sale shall informany party entitled to notice of
its right of redenption and shall explain to such party the manner
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| V. Concl usi on

For the reasons set forth above, the Order of the Bankruptcy
Court i s AFFI RVED.

I T 1S SO ORDERED

WlliamE Snith
United States District Judge

Dat e: March , 2004

in which said right shall be exercised and i nformsaid party of the
penalties and forfeiture that may occur if the right of redenption
is not exercised.” It is not clear on the face of the amendnent
whet her this | anguage applies only to advertisenents or all notices
sent under the statute. This anendnent to the Tax Sal e Statute was
not in effect at the tinme Pontes’ property was sold at tax sale.
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